FACILITY USE AGREEMENT

This Agreement is made by the Board of Trustees of the University of Illinois, a body corporate and politic, on behalf of the Office of Sustainability and Facilities and Services (“University”), and The Bike Project of Urbana-Champaign (“Bike Project”), a non-profit 501(c)(3) organization under the Independent Media Center.

WHEREAS, University and Bike Project share the following goals:

· To open a Campus Bike Project within the University District which will continue standard Bike Project operations, including selling bicycle parts and renovated bicycles, teaching bicycle repair to Bike Project members and campus visitors, and maintaining an inventory of tools and parts required for bicycle service.

· To educate the University community about bicycle safety, bicycle maintenance, bicycle security, and the health and environmental benefits of bicycle riding.

· To provide the expertise necessary for teaching and providing service for bicycle repair and preventative maintenance.

· To explore a future relationship with Facilities & Services, with regards to bicycle registration, bike sharing programs, and processing of impounded bikes.

· To support Facilities & Services at bicycle promotional events, such as Light the Night and Bike to Work Day.
WHEREAS, the Parties wish to provide space for Bike Project in the University’s Natural Resources Garage to accomplish those objectives.

NOW, THEREFORE, it is agreed:

I. Term.  The term of this Agreement will be in effect for 1 year from January 1, 2010.  The Agreement will be renewed automatically unless either Party notifies the other no later than 30 days before the end of the one year term, and no later than 30 days before expiration of each subsequent Agreement, of intent to terminate.

II. University agrees:

a. To provide space to Bike Project in the southwest corner of the Natural Resources Garage as designated on attachment A to this document, for Bike Project’s exclusive use.  That space is located at 608 East Pennsylvania Avenue, Champaign, Illinois.  

b. To modify the existing physical structure of the garage as designated on attachment B such that the space is suitable for use by Bike Project. 

c. That Facilities & Services will work cooperatively with Bike Project to obtain grant funding for the aforementioned renovation of the designated space in the Natural Resources Garage.

d. To not charge a rental or lease fee of any kind to Bike Project in exchange for use of the space designated above.   

e. To provide Bike Project with access to the designated space via provision of a key to the garage space.  

f. To provide a one-time 900-hour extra help employee for security purposes during the staffed hours of operation of the Campus Bike Project location, reporting to Facilities & Services.

g. To maintain the building in a safe condition and to provide maintenance service to the floors, ceiling and walls that serve as the external boundaries of the Bike Project operation located in the Natural Resources Garage.  All maintenance within the Bike Project’s space will be provided by the Bike Project.

III. Bike Project agrees:

a. To work cooperatively with University to fulfill the goals stated in the preamble.

b. To operate during established hours as follows:

i. Sunday 5:00 pm to 9:00 pm

ii. Monday 8:00 am to 12:00 noon

iii. Tuesday 6:00 pm to 9:00 pm

iv. Friday 12:00 noon to 5:00 pm 
c. To pay all federal, state and local taxes which may be assessed against Bike Project’s equipment or merchandise while in or upon the premises.  Bike Project agrees to procure all licenses required by federal, state and local law, and to post such permits within the area of the operation in a prominent place as required by law.  Bike Project agrees to comply with all applicable federal, state and local law pertaining to wages, hours of employment and fair employment practices.

d. That employees and volunteers of the Campus Bike Project shall comply with and observe all applicable rules and regulations concerning conduct on the Premises which University imposes upon the University’s employees and agents.  

e. To supervise volunteers in a reasonable manner to ensure compliance with University policies and directives.

f. To be responsible for furnishing and maintaining adequate inventory levels, at Bike Project’s expense, of all equipment and supplies.

g. That all sales must be for cash, check, and/or credit card through the online Paypal system.  Bike Project shall not grant other types of credit to anyone without the prior approval of the Executive Director of Facilities & Services or designee.  Bike Project shall ensure that all income is immediately recorded through cash registers, dated receipt books, Paypal records, or other acceptable accounting or inventory control method.  

h. To determine gross sales, sales tax, and other accounting functions by using generally accepted accounting principles.  Bike Project shall maintain such accounting books and records relative to the operations under this Agreement as may be satisfactory to University.  All such records, including cash register tapes, shall be maintained and stored in a safe place for a period of five years after the close of each year’s operation.  These records shall be delivered to Morgan Johnston, Transportation Demand Management Coordinator, 1501 S. Oak Street, Champaign, IL 61820, for storage at the end of each fiscal year.

i. To furnish to the University a quarterly financial reporting showing gross sales, sales tax, net sales, labor costs, supply costs, cost of goods sold, and key performance indicators.  The quarterly report shall include cumulative year-to-date data for each line item.  Reports must be received by the Executive Director of Facilities & Services or designee within fifteen (15) days of the reporting period. 

j. To adhere to the following maintenance standards:

i. Bike Project shall anticipate and resolve service problems immediately.  Bike Project’s management staff shall review problems on a regular basis and discuss and implement solutions to prevent recurrence and enable supervisory staff to react immediately.  

ii. Bike Project shall immediately resolve, without expense to or intervention of University, all customer complaints received by Bike Project with respect to its operations.  Any disagreement which cannot be resolved between Bike Project and customer shall be referred to the Executive Director of Facilities & Services or designee, whose decision shall be final. 

iii. Bike Project shall develop an internal management program to continually monitor and evaluate operations to address proposed changes that would enhance the overall operations.  In addition, Bike Project shall meet with the Executive Director of Facilities & Services or designee on a regular basis to review and evaluate Bike Project’s performance under the terms of this Agreement.

iv. During the University’s business hours, 8:30 am to 5:00 pm Monday through Friday, all repair work will be contained inside the building.  No bicycles will be worked on outside during these times.

v. Bike Project shall make customer comment cards available at the register area for a period of two weeks at least once during the fall or spring semester of each academic year to evaluate customer satisfaction with respect to all aspects of Bike Project’s operation.  The customer comment cards must be approved in advance by, and the results available to, Facilities & Services.

vi. Bike Project shall regularly utilize advertising and promotional efforts to further the visibility and image of its operations, and shall cooperate with the University in initiating ideas for merchandising, public relations, and promotion to increase usage and maximize potential revenue.  Advertising and promotional efforts are subject to review by the Executive Director of Facilities & Services or designee prior to implementation by Bike Project.

IV. Indemnification.

Bike Project shall indemnify and hold harmless the University and its agents, servants and employees against all loss, damage and expense which it may sustain or become liable for on account of injury to or death of persons, or on account of damage or destruction of property resulting from the performance of work under the Agreement or arising in any manner from the wrongful act of negligence of Bike Project or any employee.

V. Insurance

a. Bike Project shall secure insurance and shall cause a Certificate of Insurance to be issued by said insurance company, naming University as additional insured and evidencing coverage as detailed in Attachment C.  Bike Project shall keep such insurance in full force until the termination of this agreement, and failure to do so shall constitute an event of default.  Bike Project shall deliver written notice to the University of modification or cancellation of such insurance at least thirty (30) days prior to such modification or cancellation.

b. University Insurance.  By action of the University on August 1, 1976, a liability self-insurance plan was established, most recently amended on September 6, 2007, for its employees, agents and servants.  The Program and Plan documents are available on request.  While the Program and Plan are in effect as to the date hereof, nothing contained herein shall be construed as precluding University from modifying, revising, or cancelling, in whole or part, the Program or the Plan; however, University agrees to provide Bike Project with an advance 30-day notice in the event Program or Plan is canceled in whole or in part.

VI. Temporary Suspension of Operation.

Bike Project assumes all costs of loss due to interruptions or temporary suspension of operation regardless of cause.  Such suspension may be due to but not limited to the following: mechanical failures of equipment, power failures, weather conditions, or operations may be temporarily suspended by University when it is deemed to be in the best interest of University.

VII. Utilities.

The University Office of Sustainability shall cover the cost of Utilities; however, University shall not guarantee an uninterrupted supply of water, electricity, gas, telephone, heat or air-conditioning.  However it shall be diligent in restoring services following an interruption.  University shall not be liable for any loss which may result from the interruption of failure of any such utility services.

VIII. Termination for Convenience.

University may cancel the Agreement for convenience, as determined by University, for items such as, but not limited to: failure to meet required performance or progress standards as described herein, or if the quality or level of service is unsatisfactory to University.  This reason such cancellation may occur may include any cessation or diminution of service which, in the opinion of University, is not in its best interest or any failure to comply with the terms of the Agreement.

University shall notify Bike Project in writing of any breach.  Bike Project shall remedy the breach within ten (10) calendar days.  If the breach is not remedied within ten (10) calendar days, University may cancel the Agreement by giving sixty (60) days notice in writing of its intention to cancel this Agreement.

Should University breach any terms of provisions of this Agreement, Bike Project shall serve written notice on University setting forth the alleged breach and demanding compliance with the Agreement.  Unless within ten (10) calendar days after receiving such notice, the allegation shall be contested or such breach shall cease and arrangements be made for corrections, Bike Project may cancel the Agreement by giving sixty (60) days notice, in writing of its intention to cancel this Agreement.

IX. Notices.

All communications hereunder shall be in writing and shall be sent by registered or certified mail, return receipt requested, or by an overnight courier service to the persons listed below.  A notice shall be deemed to have been given when received at the specified notification address.

a. Notices to the University shall be sent to: 
Jack Dempsey

Executive Director of Facilities & Services

1501 S. Oak Street, 

Champaign, IL 61820

b. Notices to Bike Project shall be sent to:  
The Bike Project

202 S. Broadway, Room 24

Urbana, IL 61801

X. Compliance with Laws.

Bike Project shall comply with all laws, statutes, regulations, ordinances, rulings, or enactments of any governmental authority that govern Bike Project’s obligations under this Agreement, including, without limiting the foregoing thereto, the following State of Illinois statutes:

a. Non-Discrimination and Equal Employment Opportunity:  Bike Project shall comply with applicable provisions of the Illinois Human Rights Act (775 ILCS 5), the U.S. Civil Rights Act, the Americans with Disabilities Act, Section 504 of the U.S. Rehabilitation Act and the rules applicable to each. The equal opportunity clause of Section 750.10 of the Illinois Department of Human Rights Rules is specifically incorporated herein. The Contractor shall comply with Executive Order 11246, entitled “Equal Employment Opportunity”, as amended by Executive Order 11375, and as supplemented by U.S. Department of Labor regulations (41 C.F.R. Chapter 60).

XI. General Provisions.

a. Delay.  Neither party hereto shall be liable in damages for any delay or default in performing its respective obligations under this Agreement if such delay or default is caused by conditions beyond its control.  Such conditions include but are not limited to: Acts of God, government restrictions, strikes, fires, floods, or work stoppages, or acts or failures to act of third Parties.  So long as any such delay or default continues, the Party affected by the conditions beyond its control shall keep the other party at all times fully informed concerning the matters causing the delay or default and the prospects of their ending.

b. Confidentiality.  Any information furnished by University shall be treated as confidential.  Bike Project shall not disclose information unless specifically authorized and required to do so by law.  Bike Project is hereby advised that any part of this contract or any material provided by Bike Project and marked as confidential, proprietary, or trade secret, can be protected only to the extent permitted by Illinois statutes.

c. University’s Right of Inspection.  University reserves the right to inspect and investigate thoroughly the establishment, facilities, equipment, and other qualifications of Bike Project throughout the life of this Agreement.

d. Assignment.  This Agreement may not be assigned, in whole or in part, by either Party without the prior written approval of the other Party.

e. Amendments.  This Agreement shall not be amended, modified, altered or changed except by mutual agreement confirmed in writing and duly executed by University and Bike Project,.

f. Governing Laws.  This Agreement is to be governed and construed in accordance with the laws of the State of Illinois.  

g. Waiver.  The failure of either Party hereto at any time or times to enforce any provision of this Agreement shall in no way be construed to be a waiver of such provisions or to affect the validity of this Agreement or any part hereof, or the right of either Party thereafter to enforce each and every provision in accordance with the terms of this Agreement.

h. Entire Agreement.  This Agreement, attachment, amendments/addenda and incorporated references shall constitute the entire Agreement between the Parties with respect to the subject matter herein and supersedes all prior communications and writings with respect to the content of said Agreement.   
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